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JURIES LEGISLATION AMENDMENT BILL 2010 

Second Reading 

Resumed from 24 February. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [8.48 pm]: The bill before us 
amends two acts that go to empanelling juries. In the second reading speech we were told that the policy 
objective was to increase the size of the pool that Western Australian citizens are drawn from in order to form 
juries. The bill proposes to do that by amending some of the current arrangements that allow citizens to seek to 
be exempted and legal representatives to cull the pool, and by removing some of the grounds for excusal and 
some exempt categories of people in the pool. The bill comes from the work of the Law Reform Commission of 
Western Australia, and in particular, its final report “Selection, Eligibility and Exemption of Jurors Discussion 
Paper: Project 99”, published in April 2010. The report states — 

In late 2007 the Law Reform Commission of Western Australia … was given a reference to — 

By the then Attorney General — 

examine and report upon the operation and effectiveness of the system of jury selection giving 
consideration to: 

(i) whether the current statutory criteria governing persons who are not eligible, not qualified or 
who are excused from jury service remain appropriate; 

(ii) the compilation of jury lists under Part IV of the Juries Act 1957 (WA); 

(iii) recent developments regarding the selection of jurors in other jurisdictions; and 

(iv) any related matter. 

And to report on the adequacy thereof and on any desirable changes to the existing law, practices and 
procedures in relation thereto. 

The Law Reform Commission began the work under the previous government in response to particular concerns 
about the growing number of people who apply for and are granted exemptions from jury service or who are 
disqualified or ineligible to participate on a jury. Further in that same report, the Law Reform Commission set 
out some figures that indicated the problem had reached stellar numbers. Page 7 of the report states — 

Presently, in Perth alone, the incidence of pre-attendance excuse (approximately 50%) and failure to 
attend (14%) pursuant to a jury summons is unacceptably high and it is this that triggered the 
Commission’s review of the provisions that govern juror selection, eligibility and excuse … 

The Law Reform Commission consulted widely and the manner in which and with whom it consulted is 
canvassed in the report. The commission produced a discussion paper in 2009 and sought feedback on that 
before preparing the final report, which was released in April 2010. The final report states — 

The Commission’s proposals covered such matters as who should be eligible for jury service; the 
process for selecting and empanelling jurors; the age at which people should no longer be considered 
liable for jury service; the concepts of eligibility and qualification for jury service; the criteria upon 
which people may be excused from jury service; issues specific to regional areas; — 

An issue that the report highlights is that some people outside Perth, given that the pool of people able to serve 
on a jury in a matter that is heard outside Perth is even smaller, are being called on for jury service more than 
once in a year. The report continues — 

the participation of Aboriginal people and people from culturally and linguistically diverse backgrounds 
in jury service; protection of juror employment; and the enforcement of juror obligations. 

The Law Reform Commission in its work also canvassed a broad range of other matters that it described as 
issues on which it did not have a firmly held view, but invited others to provide submissions on. 

The front section of the report provides some information that goes to dispel popular myths about jury service, 
which states — 

The Commission’s analysis of Western Australian data has shown that several of the popular criticisms 
of juries have little or no basis in fact. For example, it has been reported that Western Australian juries 
are populated by ‘housewives’ and the unemployed. The Commission has found that this is not the case, 
with data showing that these categories make up only 5% of current jurors. There is also a perception 
that the ‘professional’ classes are not widely represented on juries. Again, data analysed by the 
Commission showed that this criticism could not be sustained. Of the 1,985 people who responded to 
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the juror survey in 2008–2009, 25% were employed in the public sector with 3% self-funded retirees 
and 2% students. The majority (57%) of respondents were employed in the private sector representing 
an extremely diverse occupational cross-section of the community including professionals (eg, 
architects, engineers, accountants and scientists); managers, supervisors and administrators; 
tradespersons; technicians (eg, laboratory technicians, surveyors, IT and software engineers, graphic 
designers and geo-technicians) and salespersons. Further, recent research undertaken by the Jury 
Research Unit at the University of Western Australia shows that more than half the respondents in the 
Jury Experience Project were educated to post-secondary level. 

There are some, I guess, points of controversy in the legislation, most hotly debated inside the legal profession. 
One such issue is the provision that would reduce the number of peremptory challenges available to legal 
representatives of defendants, particularly in cases with multiple accused. I will touch a little more on that later. 
Members will also have been lobbied by the Clerk about the capacity for officers of the Parliament to be called 
for jury duty, and I welcome the parliamentary secretary’s comments on that issue. 

The first substantive amendment made by the Juries Legislation Amendment Bill is one that I have touched on 
already that is the subject of some controversy—namely, the provision to reduce the number of peremptory 
challenges that are available. The motivation cited in the debate to date for that provision is to avoid what could 
be described as jury stacking. The example that people use, of which the commonly held view is that it was jury 
stacking at its worst, almost blatant, I suppose, is the McLeod trial. There were multiple defendants in that case 
and as each of the three respective lawyers had five challenges, there is a view that they created a jury that was 
disproportionately stacked with younger people in particular who might be, I guess, generalised to be more likely 
to take an unfavourable view towards the police and police violence. I am interested in the parliamentary 
secretary’s explanation of whether the proposed changes in the bill before us will get that right, and whether the 
system being the system that it is, in fact, seeks to achieve, if we like, a kind of false level playing field so that it 
ought to be the case that both the prosecution and defence are entitled to the same number of peremptory 
challenges. Therefore, I am interested in what the parliamentary secretary has to say about that. The proposal 
before us is that we level the playing field, the prosecution currently has fewer challenges than the defence, and 
reduce the number of challenges in total. The policy objective is that fewer jurors will be thrown out of the pool, 
there will be more jurors and that ought to address the issue of jury stacking that has been raised about multiple-
accused proceedings.  

In looking at the bill, the question that arises is the notion of lawyers and whether they ought to be able to serve 
on juries. The people who seem to have very strong views about this matter are lawyers. I am not sure whether 
anybody else particularly does, but I will listen to the rest of the debate to determine that. 

Schedule 1 of the bill before us removes the category of excused as of right. The Attorney General in the public 
debate to date has said that he anticipates that by simply removing that category alone, the number of people 
who form part of the jury pool every year will increase by some 10 000. I am interested in how that figure was 
reached. That is a very big number. What research and science were behind that? It reduces the number of people 
who are currently ineligible for jury service by category of occupation. I have touched on the issue raised about 
lawyers. After we cease to be MPs, we will no longer be excluded from sitting on juries. There is the proposition 
about officers of the parliamentary chambers themselves, others who might be described as being in paralegal 
positions, or others who, by virtue of their position—judges’ associates and the like—have a great deal of 
experience in the law and might be seen as able to influence or have a certain degree of authority over a jury by 
virtue of their position. That might be seen by some to give them an unfair advantage.  

Another issue that is canvassed in the report and touched on in the bill is the age of jurors. One of the matters 
canvassed in debate in the other place was a kind of opt-in provision for those people aged over 65. We do not 
intend to move that amendment in this place, but certainly the notion behind it was if at that stage of their lives 
people choose to do, for example, the grey nomad thing, do we want them to cut short their travel plans to serve 
on a jury when, by virtue of their age, they have spent a lifetime being available for jury duty and contributing to 
the community?  

I thank the officers who provided the briefing and the statistical information. This material was tabled in the 
debate in the other place. Under the heading “A juror profile summary”, we were provided with information on 
the demographics of people who have served on juries or tend to serve on juries in Western Australia. 
Interestingly enough, the over-65 group of people make up only about three per cent of those who form juries. 
There might be a perception that in fact it is a higher number than that, but it is actually quite a low proportion of 
people. That statistic tells us that arguably that group of citizens with the most time on their hands are not being 
used to sit on juries to the extent that we might intuitively expect they are.  

One of the other matters canvassed in the report, and touched on in the debate publicly to date, is the 
Aboriginality or lack of Aboriginality of jurors. The reason this arises as an issue is that Aboriginal and Torres 
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Strait Islanders are, of course, disproportionately represented in our jails. They are disproportionately over-
represented in the criminal justice system, but they are not represented in the group of “peers” who sit in 
judgement of them. The question then arises: can this group of people in fact get a jury of their peers? The stats 
seem to suggest that that is not the case. The question in my mind then became: how does the bill address this? I 
do not think it does. Arguably, the bill takes this issue backwards by adding to the list of offences that can be 
used to exclude a person from being eligible for jury duty. In division 1, clause 10(2)(g) of the bill seeks to insert 
the existing provisions and insert provisions that set out — 

(iii) has, in the relevant period in Western Australia, — 

That is the relevant period within which, if a person has committed those offences, they cannot be called to 
participate in jury duty — 

 been convicted of 2 or more offences the statutory penalty for which is or includes 
imprisonment; or 

(iv) has, in the relevant period in Western Australia, been convicted of 3 or more offences against 
the Road Traffic Act 1974; 

Our view is that this certainly has an indirect impact—some might argue that it has a direct impact—on the 
capacity of the jury selection process to include Aboriginal people because of the disproportionate number of 
road traffic offences that would be captured in the second part of the clause I just read.  

It has been argued by some, including my colleague Ben Wyatt—who did some work on the issue of Aboriginal 
people and licences, and offences against licence holders, when we were in government—that a whole swathe of 
Aboriginal people, particularly in regional and remote Western Australia, will be ineligible to sit on a jury. If 
they are disqualified from being eligible to sit on a jury as they have been convicted of three or more offences 
against the Road Traffic Act, it will likely be the case that once an offence is committed by somebody in a rural 
and remote area that results in loss of licence—whether or not that offence carries with it a prison term—and 
there is no other way for them to be transported or to seek to transport themselves from wherever they are to 
wherever they need to go, there will be a build-up of offences. There is no other option—there is no public 
transport. It is quite likely that other people in the community have also lost their licences. There is a cumulative 
effect of people building up a series of offences against the Road Traffic Act. When the Law Reform 
Commission canvassed this matter, it made the point that, in its view, it was only the more serious and repeat 
traffic offenders who should be disqualified from jury service. From my point of view, the bill puts before us 
repeat traffic offenders but it captures much more than just the serious and repeat traffic offenders. The Law 
Reform Commission used those three words, “serious and repeat”, quite deliberately; however, the provisions in 
the bill before us pick up the repeat offenders but capture a much broader cohort of people than those who have 
committed serious and repeat offences.  

I do not think the bill before us does the hard work to encourage active citizenship by the participation in juries 
of those people captured by the provision. In fact, it will take a lot more work to include that category of people. 
As I said, the reference in this bill is to repeat offences under the Road Traffic Act. Some of those offences are 
very serious—I acknowledge that—and should be captured by those provisions, but some are far less so. The 
other area which I think remains vexed and which this bill does not address is —  

Hon Nick Goiran: Are you proposing to move an amendment on that issue?  

Hon SUE ELLERY: No.  

Hon Nick Goiran: Can you identify that problem?  

Hon SUE ELLERY: Yes, I am. I am asking the parliamentary secretary to provide me with an explanation of 
why, when the Law Reform Commission’s report refers to “serious and repeat”, we have before us just the 
“repeat” bit. I am asking the parliamentary secretary to provide an explanation of that.  

The other area that is even more vexed than the question of Aboriginality of the jury pool is that other group of 
people who are disproportionately represented in our prisons and who are also vulnerable—that is, people with a 
mental illness. How do we find a way to ensure that is properly addressed? I do not know the answer to this one, 
and the answer to the other is probably a bit easier than this one because it is certainly the case that they are a 
very vulnerable group and far more likely to end up in the prison system as a consequence of their illness than as 
a consequence of any deliberate and considered decision to commit an offence. I am not sure how we tackle that 
issue.  

There are also no measures in the bill before us that I can see to capture how we might ensure that people with 
disabilities—I am not talking about people with intellectual disabilities or people who are mentally ill, but about 
other disabilities—are to be encouraged by way of physical access and equipment aids to ensure that they are 
able to participate. Sometimes in these matters it is easy to take a neutral position and say that we are not 
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discouraging them. However, if we do not do something proactive about physical access and the material aids 
that are made available to people, we automatically cut those people out. I do not think that this bill captures 
those points at all.  

One of the other matters I wanted to touch on raises a little history in which two things came together recently 
around this bill. One of the acts that we are seeking to amend is the Juries Act 1957. Two or three weeks ago, I 
had the opportunity to attend a general meeting of the National Council of Women of Western Australia. This 
year the national council celebrates its 100th anniversary—that is, 100 years of active women advocating for 
women in Western Australia. It is certainly the case that the national council is a bit perturbed—that is the way I 
will describe it—with all the attention that has been directed to the 100th anniversary of International Women’s 
Day so that slightly less attention has been paid to the 100th anniversary of the National Council of Women. One 
of the things it is doing later this month or early April is launching an exhibition to showcase some of the 
history, achievements and milestones for the national council and for WA women. To give those of us who 
attended that general meeting a bit of a taster of that exhibition, some vignettes were read out about Western 
Australian women who had achieved firsts. One of those was a woman called Jessie Robertson. We were told in 
the course of that presentation that as President of the National Council of Women of Western Australia, Jessie 
gave evidence before a select committee of the Legislative Council into whether women should participate in 
juries and whether they were able and strong enough to withstand some of the disgusting things they might hear 
on juries. I was intrigued, so I came back and asked the Clerk’s office and the Parliamentary Library to see what 
they could find for me about the report of that select committee and the evidence that Jessie Robertson gave. I 
thank both the library and the Clerk’s office for providing me with that information.  

In this chamber 16 out of 36 members are women, so 47 per cent of the members of this Council are now 
women. The notion that we would not be able to deal with important matters of state because we might be at 
“various stages of our lives” might seem to us to be nonsensical. I dare anybody else to say that is not the case! 
Some of the questions that Jessie was asked and the propositions that were put to her in the course of giving her 
evidence make for intriguing reading, and I will share just a few of those with members. I want to touch briefly 
on who Jessie was. Jessie was born in 1909, and she died at Darlington in 1976. She was a daughter of a federal 
senator, Agnes Robertson, and of Robert Robertson. The National Council of Women of WA had argued for the 
provision for women to serve as jurors, and Jessie was in office when that provision was made in 1957. A select 
committee consisting of Sir Charles Latham, J.D. Teahan and A.F. Griffith was appointed to consider the Jury 
Act 1898. As president of the National Council of Women of WA, Jessie gave evidence before this committee 
and stressed the view of the National Council of Women of WA that jury service is a civic duty, with men and 
women each having a part to play in such service to the community and that the service of both men and women 
should be on the same basis with no differentiation being made on the grounds of age, property or any such 
requirements. I will quote from the report of evidence given on Thursday, 11 October 1956, to a select 
committee established to look at the Jury Act. Present were Hon A.F. Griffith, MLC, Chairman; Hon Sir Charles 
Latham, MLC; and Hon J.D. Teahan, MLC. Miss Jessie Marion Robertson of the National Council of Women 
was being examined. I will read part of the exchange of evidence, with the chairman putting his propositions. 
Jessie was being asked whether it was her view that women should be called and be prepared to do all things that 
men do on juries. To put it in simple terms: was she really conveying that women should do all that men do? 
Jessie says — 

I said that women could undertake the same responsibility and carry out the same responsibilities of 
citizenship.  

The chairman says — 

That is perfectly clear. However, you are aware there is a sex difference. For instance, you know there 
are certain stages in a woman’s life where she cannot accept this responsibility?  

… 

There is a certain stage of a woman’s life when she is not quite as normal as men are. 

She says—go Jessie! — 

Is that assuming all men are normal?  

He says — 

Will I make it a little clearer? You know what I mean … Men do not have change of life like women do 
and you probably know that no heavy responsibility should be placed on a woman at that stage? 

She says — 

I am afraid this is going back 50 years.  

He says — 



Extract from Hansard 
[COUNCIL — Tuesday, 22 March 2011] 

 p1707b-1715a 
Hon Sue Ellery; Hon Giz Watson 

 [5] 

I am a married man and should know that a woman in this condition likes to be relieved of 
responsibility. This condition changes her mentally ...  

Further on in the exchange, in testing her argument that women would be able to exercise the same level of 
responsibility when it comes to citizenship, he says — 

Women when being served with a summons become extremely worried? 

She says — 

I would imagine that some men might also.  

He says — 

I do not think many men would be, but women would be. They are temperamentally different from men 
in many respects. You do not agree with that? 

She says, “Not entirely.” He says, “You do agree a little?” And she says —  

I think there are exceptions amongst both men and women. I have met extraordinarily stupid men in my 
life — extraordinarly stupid.  

He says — 

Do you think that mixed juries would be suitable to hear murder trials, with all of their disgusting 
features? 

She says — 

I do not think any woman would find it pleasant, any more than men would.  

He says — 

Would a woman not find it much more unpleasant, because of her finer nature, to be sitting with men on 
such an occasion? 

She says — 

I think that is rather a hard question. Women have a very definite sense of responsibility which carries 
them through a lot of very unpleasant experiences in life and in these days the idea that women must 
always be sheltered is erroneous.  

He says — 

I do not think for a moment that they should always be sheltered but I can give an instance of a woman 
who held a responsible political position in this state —  

I am intrigued to know whom he was talking about — 

and who became hysterical when a case was before her on which she had to make a decision with men? 

She says — 

I think that could happen, too, with men. 

He says — 

I have never seen it … 

She goes on to say — 

But I think that a murder case is a shocking thing … for anybody to have to hear. I would imagine that 
women would be challenged as jurors on such occasions. 

He says — 

I would rather that they be excluded from hearing such cases and also sexual offences. In normal cases 
where children are concerned it might be satisfactory. 

She says — 

I do not think that you would find that women would do it — 

Not serve on juries — 

because they do not like a case. All these arguments were advanced when it was proposed to make 
women justices of the peace. Women who had served for a long time with great distinction as justices in 
this State were told that cases were too shocking for women to know anything about and they were not 
to be concerned with these shocking things that happened. Yet, look at the great advantage it has been 
to have women justices. 
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We have come a very long way. I just wanted to share that with the house. In 1957 the Legislative Council 
passed the Juries Bill, allowing women to become jurors. That demonstrated to me how recently those changes 
were made. That was five years before I was born. Just five years before I was born women did not serve on 
Western Australian juries. I find that to be an astonishing part of history. However, I have digressed because I 
was fascinated by Jessie Robertson. Go Jessie! 

This is important legislation. It puts amendments before us that will hopefully broaden the pool of people who 
are able to serve on juries. There remain, though, some questions about whether it goes far enough and what it 
does, if anything, to ensure that the most vulnerable people before our justice system can be judged by a jury of 
their peers. The opposition will support the legislation. 

HON GIZ WATSON (North Metropolitan) [9.22 pm]: We are dealing with the Juries Legislation Amendment 
Bill 2010. The review of the Western Australian jury system is an important task. The Department of the 
Attorney General twice sought the advice of the WA Law Reform Commission in this regard. I note that the 
New South Wales Law Reform Commission has undertaken a similar project. Hon Sue Ellery has referred to the 
most recent report, “Project No. 99”, which forms the basis of this bill. In a report in 1977 the WA Law Reform 
Commission was asked to review the law related to the exemption from jury service and to make proposals for 
establishing the principles and procedures necessary to ensure that exemptions, particularly class exemptions, 
applied only in legitimate cases. That was “Project No. 71” and the comprehensive report was published in June 
1980. Again, the Leader of the Opposition has noted the terms of reference for the most recent inquiry of the 
Law Reform Commission, which I will not repeat. That inquiry was comprehensive in its efforts to try to address 
the issue of providing a bigger pool of jurors and a more diverse and representative jury system for Western 
Australia. The WA Law Reform Commission produced its report after receiving submissions from a wide range 
of agencies and individuals, including the Department of the Attorney General, the District and Supreme Courts, 
the Legal Aid Commission of Western Australia, the Jury Research Group of the University of Western 
Australia, the Aboriginal Legal Service and Gillian Braddock, SC. Both these inquiries were based on the same 
concern; that is, the current jury system needs to be modernised, simplified and exemptions streamlined to 
increase the take-up of jurors and broaden the community’s representation and hence enhance the public’s 
confidence in the decisions of juries. 

We understand that the Department of the Attorney General developed this bill in a parallel process to the last 
review of the Law Reform Commission. That has resulted in the amendment bill being ready to be introduced 
into Parliament less than a year after the Law Reform Commission reported. The Greens (WA) congratulate the 
department for its speedy work and we will support this bill. The department kindly provided me with a briefing 
on the bill and I thank it for providing me with more details about the changes the bill will make. At the briefing 
we discussed not only the bill, but also what recommendations of the most recent Law Reform Commission 
report—“Project No. 99”—have not been taken up in this bill. I also thank the department and the parliamentary 
secretary for kindly providing a copy of the Juries Act that shows the amendments we are dealing with, because 
it is a complicated series of amendments as quite substantial proportions of the current Juries Act are to be 
amended. It is therefore very useful for members to be provided with a blue copy of a bill so that they can follow 
the amendments. I commend that practice to ministers and parliamentary secretaries because it helps the debate. 

The bill streamlines the jury system and, according to the second reading speech, removes entirely the category 
of persons who are excused by right. However, on my reading of the bill, that is not entirely correct; there are 
still classes of people who are exempt. I note also that because of amendments made in the other place, legal 
practitioners will remain an exempt category, which we support. The bill simplifies the administrative process 
concerning the summonsing of jurors such as getting rid of the requirement for jurors’ lists to be published in 
hard copy. That seems to be an eminently sensible and modern approach. It also limits the number of peremptory 
challenges to three per accused and gives an equal number of challenges to the prosecution and defence. That is 
a matter that I will go into in more detail later. We have some concerns about that and will raise those concerns 
in committee. Divisions 4 and 5 of the schedule exempt police officers and authorised officers of the Corruption 
and Crime Commission. The bill also introduces a new option for deferring jury duty for up to six months and 
retains the opportunity to excuse people from jury service due to undue hardship or serious inconvenience when 
a deferral would not meet a summonsed person’s needs. It will not be possible to defer jury service twice in a 
row. The only other option would be to excuse the summonsed person from jury duty altogether. Should a 
summonsed person not be satisfied with the sheriff’s rejection regarding the exclusion grounds, a review to a 
judge will be available. The bill will also set a maximum penalty for failing to attend jury duty without a lawful 
excuse. Currently there is no maximum penalty and the amount can be set at any amount the court sees fit. This 
bill will introduce a maximum penalty of $800 for that offence. 

As I said, we support the bill and we certainly support the objective to broaden and diversify the pool of 
members of the public who will be available for jury duty. We strongly support the principles and operations of 
jury trials; that is, the right to be tried by one’s peers. That is an important component of the justice system that 
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should be understood more by people and applauded as a fundamental right that was established a long time 
back in history. We note that there are approximately 600 jury trials a year in Western Australia and I have been 
advised that, on average, there are only three appeals a year, which indicates that the system is working pretty 
well. We understand and support the changes to ensure that the pool of jurors is widened but we do have a few 
comments to make and a couple of proposed amendments to the bill. 

The first issue I want to touch on in more detail is the compensation paid to people who do jury service. The 
compensation for jury service remains unchanged at $10 for a half day and $15 for a full day, although I 
understand that travel money is paid in addition and that child care fees are reimbursed. However, parking fees, 
for example, are not. Also, there is an imbalance between independent business people who can claim 
reimbursement for their usual salary in contrast to someone whose main duty is home duties, which, as we know, 
is unpaid work. Although it obviously has a value to the economy, this system does not recognise that value, so 
if a person’s occupation is home duties and that person performs jury service, they will be paid only $15 a day, 
which seems unreasonable to the Greens (WA). It may be that someone currently engaged in home duties is well 
qualified and could make an excellent contribution to a jury, but their contribution will be valued at only $15 a 
day, which is very minimal. I understand that the fees are currently under review, and the Greens (WA) 
encourage the government to consider increasing the fees paid for jury service. 

I turn to the issue of peremptory challenges. This is an issue to which I gave quite some consideration. The 
explanatory memorandum states in part that proposed section 104(3)(a) and (b) will provide — 

… a prosecutor with 3 peremptory challenges for an accused and where there are 2 or more accused, 3 
challenges per accused. Previously, the prosecutor was only entitled to challenge 5 jurors irrespective of 
the number of accused. 

The purpose of the amendment is to provide an equal number of peremptory challenges to the prosecution and 
the accused, and at the same time reduce the number of challenges per accused. The Law Reform Commission’s 
report of April 2010, “Selection Eligibility and Exemption of Jurors”, went into this issue in quite some detail. If 
members are interested, it starts at page 18 of that report and goes on for a number of pages. The report states in 
part — 

There are two types of challenges available to parties in a jury trial in Western Australia: challenge for 
cause and peremptory challenge. A challenge for cause requires the party to communicate a justification 
for challenging the particular juror, while a peremptory challenge can be made without the need to 
provide any reason. 

A peremptory challenge is used to eliminate jurors who may be suspected of bias. Hon Sue Ellery has mentioned 
a particular case in which there has been some debate over whether the challenges were designed to try to put the 
balance of the jury into a certain age category or type of person. It is true that defence lawyers, in particular, 
have that capacity because they do not have to give a reason for their rejection of jurors. Currently in Western 
Australia, the accused and the prosecution are each entitled to five peremptory challenges. If there is more than 
one accused, each accused remains entitled to five challenges, but the number available to the prosecution does 
not increase. 

We took some time to consult with some of the legal fraternity of Western Australia to engage their views on the 
issue of peremptory challenges. The Law Reform Commission went into this issue in some detail, and no doubt 
heard from similar people in this state. I will not go through what the Law Reform Commission actually covered, 
but there were areas that it emphasised. One was the question of randomness; another was the question of 
impartiality, representativeness, assumptions and stereotypes, impact on jurors; the question of resourcing; and 
the consequences of making changes in this regard. Interestingly enough, the Law Reform Commission 
recommended that the current entitlement to peremptory challenges be retained, so this bill is at odds with that 
recommendation of the report. It is certainly my view that we are perhaps moving too far in this direction. 

I will quote from a couple of the sources I consulted about this change. Firstly, I quote in part from a letter sent 
to me by Mr Phil Urquhart of the Criminal Lawyers’ Association — 

The Association strongly objects to any further reduction in the number of challenges available to an 
accused. For many years an accused had 8 objections. This was then reduced to 5 not so very long ago. 
Now it is intended to further reduce it to just 3. This ongoing reduction in the number of challenges 
smack of an attempt to simply reduce the costs of operating the jury system. 

The very basis for a jury system is that an accused is tried by his/her peers. Unfortunately it is often the 
case that the random selection process of jurors doesn’t achieve that outcome. An ideal jury is one that 
has an even balance of males and females and a mix of ages and socio-economic backgrounds. 
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As a lawyer who has done 100s of jury trials that is often difficult to achieve with 5 challenges. It will 
become virtually impossible with just 3. 

Quite aside from attempting to achieve a balanced jury, a situation can also arise where the occupation 
of a potential juror raises a concern for a defence counsel that their client may be prejudiced if that juror 
was not challenged. Common examples are jurors who are (a) bank officers or security guards in an 
armed robbery trial or (b) day-care workers or teachers in a child pornography or child sex abuse trial. 
Sometimes 2 or 3 challenges can be used up simply for this reason. 

I also know as an ex-prosecutor that some prosecutors tend to “jury-shop” i.e. challenge jurors that they 
perceive may be not be “on side” with the prosecution case eg young jurors who are selected for cases 
involving drugs. That opportunity will simply increase if the prosecution is allowed the same number of 
challenges as the combined total of the defence in trials involving more than one accused. 

I am, however, realistic enough to know that these proposed reductions are unlikely to be rejected 
outright. In that event a reasonable compromise would be to retain the 5 challenges for each side where 
the trial involves just one accused (which would be a majority of trials) and simply amend the number 
of challenges as proposed for trials involving 2 or more accused. 

I further consulted with Tom Percy QC, who also provided some comments in correspondence to me — 

I would oppose any reduction from 5 challenges to 3. 

His view parallels very closely that of the Criminal Lawyers’ Association — 

Not so long ago it was 8. 

Hon Michael Mischin: He’s not a notable prosecutor. 

Hon GIZ WATSON: I did not say he was a notable prosecutor. 

Hon Michael Mischin: It’s hardly a balanced view. 

Hon GIZ WATSON: I am simply offering his views; they happen to concur with the views of the Criminal 
Lawyers’ Association, which is a representative body. Hon Sue Ellery has already commented on the challenges 
of establishing a jury in a small country town, where the pool is very limited. He continues — 

In country areas there will be cases where more than 3 potential jurors will fall into an objectionable 
category. 

It can also happen in the metro area. 

Many jury cases polarize people, and people do have prejudices. 

Despite an invitation by the trial judge to disclose these sympathies, many don’t. 

In a case where a young child has been killed, for instance, its probably best to exclude young mothers 
from being jurors. 

In a case where the accused is a police officer, it is best that one be able to challenge all jurors with 
known police affiliations. 

In an incident between two rival clubs or football teams, it is best to exclude affiliates of either camp. 

In a small community where the accused is a prominent businessman, doctor, accountant, the extended 
web of his clients should be open to challenge from the prosecution and the defence. 

Its basic fairness. 

Its better to have 5 challenges (which I have always believed to be inadequate in any event) than later 
have an appeal lodged on the grounds of juror bias which sets back the whole process years. 

The system functioned perfectly well with eight challenges and unlimited prosecution challenges (and 
“stand-asides”) for 100 years. 

Why the rush to reduce it to three? 

There are hardly any realistic economies in it. If it costs a little extra to have 5, so be it. Its pretty 
important that trials be fair and unbiased.  
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I have already noted that the Law Reform Commission did not in fact recommend a reduction in the number of 
peremptory challenges. By way of balance, I have also communicated with Grant Donaldson, SC, from the 
Western Australia Bar Association, who, according to my notes, provided the following feedback — 

Please convey that the WABA supports the proposed changes. There is no reason not to limit 
peremptory challenges and the exclusion of legal practitioners serving on juries is sensible. Its basis is 
to ensure that legal practitioners do not dominate jury deliberations because of their expertise and 
status. 

I put that into the debate because if members take time to read the section in the Law Reform Commission’s 
report about peremptory challenges, it concludes that change is not recommended. I understand that the 
government’s main objective in recommending these changes is to speed up proceedings and it is, arguably, a 
cost-saving exercise. I have not put an amendment on the notice paper about this, although I considered it. I 
might hear the response from the parliamentary secretary before deciding whether to move an amendment about 
this. 

The next issue that I want to speak about is the $800 modified penalty. I am concerned—I have raised this many 
times—that the penalty’s impact will be much heavier for lower-income earners and for people from 
disadvantaged backgrounds, including Aboriginal people who are already overrepresented in the criminal justice 
system and people with limited literacy skills. The department assured me that information provided with the 
summons will be provided in several community languages to limit detriment to people with limited English 
skills. However, the modified penalty for those who fail to fulfil their obligation to present for jury duty will now 
be $800 and many people will have difficulty paying that penalty. The amendment I will speak to in Committee 
of the Whole will seek to deal with this to some extent by amending the information sent out to prospective 
jurors to include a warning about the penalty that will be incurred if they fail to comply with the direction to 
attend. I argue that penalty be appropriately prescribed in legislation rather than be a procedural requirement, 
because it will now be quite significant. 

The second amendment I propose is about the eligibility of parliamentary officers to serve on juries. My 
amendment will propose that the senior officers of the Parliament—both the Assembly and Council officers—
will be exempt from jury service. I will talk to that in more detail during Committee of the Whole, but the 
fundamental principle is that the work and services these half-a-dozen people are obligated to provide the 
Parliament is held above any obligation to serve as a juror. This bill will free up potentially 10 000 or more 
people to be in the jury pool and therefore a half-a-dozen parliamentary officers will not make a difference one 
way or the other. I will however speak in more detail about why those officers should not be included in the pool 
of potential jurors during Committee of the Whole. 

Hon Michael Mischin: Will you take an objection? 

Hon GIZ WATSON: It is too late at night for an objection! 

Hon Michael Mischin: I will have to slap myself out of that. Will the member take an interjection? 

Hon GIZ WATSON: Yes. 

Hon Michael Mischin: The government will agree to an amendment to retain an exemption for parliamentary 
officers, but for a limited and more clearly defined category of officers reflecting the member’s proposal. 

Hon GIZ WATSON: I am very pleased to hear that. 

Debate adjourned, pursuant to temporary orders. 
 


